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COUNCIL  ON  WAGE  AND  PRICE 
STABILITY 

6  CFR  Part  705 

Anti-Inflationary  Price  Standards 

agency:  Council  on  Wage  and  Price 
Stability. 

ACTION:  Final  Price  Standards  for  the 
Second  Program  Year. 

summary:  On  August  10, 1979,  the 
Council  published  an  Issue  Paper  (44  FR 
47232)  soliciting  public  comment  on 
issues  that  arose  with  the  anti- 
inflationary  standards  for  the  first 
program  year.  The  second-year  price 
standards  were  issued  in  interim  final 
form  on  September  28, 1979,  along  with 
a  detailed  analysis  of  the  comments 
received  in  response  to  the  Issue  Paper 
(44  FR  56900,  October  2, 1979).  The 
Council  solicited  additional  public 
comments  on  the  interim  final  price 
standards,  which  were  due  by  October 
17, 1979.  Those  comments  have  been 
thoroughly  reviewed.  In  response,  the 
Council  has  made  a  number  of  changes, 
and  the  price  standards  are  now 
published  in  final  form. 

EFFECTIVE  DATE:  October  1. 1979. 
ADDRESS: -Questions  concerning  the 
price  standards  should  be  addressed  to 
the  Office  of  Price  Monitoring,  Council 
on  Wage  and  Price  Stability,  600  17th 
Street,  NW..  Washington,  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 

Industries.  Contact  Person,  and  Telephone 
Number 

Metals,  Machinery  and  Equipment,  Eugene 
Roberts— 456-7784 

Food.  Agriculture  and  Trade,  Stephen 
t  liemstra— 456-7740 
Energy.  Chemicals,  Utilities  and 
Transportation,  John  Keith— 456-77,47 
Construction  and  Building  Materials.  Joseph 
Lackey — 456-7156 

Health.  Insurance  and  Other  Services.  Arthur 
Corazzini— 456-7730 
Exceptions.  Walter  Leibowitz,  David 
Wagner— 456-773 

SUPPLEMENTARY  INFORMATION: 

Analysis  of  Comments  and  Changes. 

Over  seventy  comments  were 
received  from  businesses,  trade 
associations.  State  andlocal 
governments,  nonprofit  organizations, 
individuals,  and  law  firms.  Several 


acknowledged  the  Council’s  efforts  to 
respond  to  the  comments  on  the  Issue 
Paper,  but  a  number  stated  that  further 
modifications  would  be  desirable  and 
consistent  with  the  objectives  of  the 
anti-inflation  program. 

The  principal  issues  raised  by  the 
public  comments,  as  well  as  changes 
initiated  by  the  Council,  are  discussed  in 
the  following  sections. 

1.  Two-Year  Price  Limitation.  Some 
commentators  repeated  their  arguments 
about  the  lowering  of  the  maximum 
allowable  price  increase  in  the  second 
year  to  8.5  percent  (which,  compounded 
with  the  9.5-percent  first-year  ceiling, 
yields  the  two-year  ceiling  of  19 
percent),  and  the  retention  of  the  same 
base  period  as  was  used  for  the  first 
program  year.  The  Council’s  reasons  for 
these  actions  w'ere  fully  set  forth  in  the 
narrative  to  the  interim  Hnal  standards 
and  therefore  need  not  be  repeated  here. 

A  number  of  companies  objected  also 
to  the  prospect  that  the  Council  w'ould 
consider  requiring  the  posting  of  base- 
period  prices  for  individual  products. 
These  commentators  stated  that  a 
posting  requirement  would  be 
burdensome,  misunderstood  by  the 
public,  and  of  little  or  no  value  in 
ensuring  compliance  with  the  price 
standards.  The  Council  is  not  acting  on 
this  proposal  at  this  time;  we  believe  it 
should  be  examined  by  the  recently 
announced  Price  Advisory  Committee. 

Several  commentators  proposed  that 
long-term  contracts  entered  into  after 
the  start  of  the  first  program  year  that 
call  for  deliveries  in  the  second  year 
should  be  excluded  from  price 
calculations.  These  contracts,  however, 
were  entered  into  at  a  time  when 
companies  were  asked  to  exercise  price 
restraint  and  when  a  second  program 
year  could  reasonably  be  anticipated. 
Moreover,  the  two-year  limitation  is  no 
more  stringent  than  the  first-year 
standard.  Accordingly,  w'e  believe  that 
exclusion  of  these  contracts  is  not 
warranted. 

One  change  has  been  made  to  clarify 
the  two-year  price  limitation:  Section 
705.2(b)  has  been  revised  to  state  that 
any  demonstrated  inability  to  compute  a 
base-period  price  change — rather  than 
an  inability  based  solely  on  a  lack  of 
historical  records — triggers  the 


assignment  of  a  two-year  price 
limitation  of  10  percent. 

2.  Insufficient  Product  Coverage. 

Many  commentators  vigorously  opposed 
the  elimination  of  the  rule  exempting 
companies  that  derive  75  percent  of 
more  of  their  revenues  from  excluded 
products.  They  urged  that  applying  the 
standards  to  previously  exempt  lines  of 
business  would  impose  signiHcant 
administrative  burdens  and  would  not 
produce  offsetting  economic  benefit. 
These  arguments  were  earlier  rejected 
by  the  Council.  Briefly  stated,  the 
Council  concluded  that  the  slippage  in 
the  price  standard  caused  by  the  75- 
percent  rule  outweighs  any  additional 
administrative  burden  created  by  its 
deletion. 

3.  Profit  Limitation.  The  tightening  of 
the  profit  limitation  for  the  second 
program  year  was  viewed  by  many  with 
alarm.  The  tightening  resulted  from  a 
redefinition  of  base-year  profits  as 
either:  (1)  actual  base-year  profits  or  (2) 
the  average  of  actual  base-year  profit 
and  the  multiple  of  base-year  revenue 
and  the  best-two-out-of-three  profit 
margin.  (During  the  first  year, 
alternative  (2)  was  simply  base-year 
revenue  multiplied  by  the  best-two-out- 
of-three  profit  margin.)  Some 
commented  that  this  change  penalizes 
companies  that  were  caught  in  a  cost- 
price  squeeze  in  the  base  yean  others 
argued'that  it  penalizes  firms  that  made 
a  good-faith  effort  to  comply  with  the 
President’s  appeal  for  price  restraint  in 
1978. 

The  Council  has  considered  these 
comments  carefuly.  It  has  decided  to 
retain  the  revised  definition  of  base-year 
profits  in  order  to  limit  the  price 
increases  of  companies  complying  with 
the  profit  limitation  to  a  pass-through  of 
increased  costs,  rather  than  permitting 
them  to  use  exceptions  to  improve  their 
profit  positions.  It  is  simply  not  rational 
to  permit  companies  to  improve  their 
profits  markedly  because  they  happen  to 
be  subject  to  uncontrollable  cost 
increases.  The  Council  is  also  concerned 
about  the  fact  that  the  adjustment  of 
actual  base-year  profit  is  asymmetric: 
that  is.  companies  with  base-year  profit 
margins  above  the  best-two-out-of-three 
are  not  compelled  to  adjust  them 
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downward,  while  those  below  the  best* 
two-out-of-three  afe  able  to  move 
upward.  This  asymmetry  results  in 
serious  slippage,  which  we  have  moved 
to  reduce  by  the  redefinition  of  base- 
year  profit. 

There  was  also  signihcant  discontent 
about  the  13.5-percent  limitation  on 
growth  in  dollar  profits  (6.5  percent 
compounded  over  the  two  program 
years).  It  was  argued  that  the  implicit 
second-year  limitation  should  be  higher 
than  6.5  percent  because  the  rate  of 
inflation  during  the  Hrst  year  and  the 
expected  rate  during  the  second  year  are 
markedly  higher  than  6.5  percent.  The 
Council  believes,  however  that  the  proht 
limitation  was  inordinately  attractive  in 
the  first  year,  and  that  a  disturbingly 
large  number  of  companies  therefore 
sought  the  profit-margin  exception 
rather  than  stayed  within  the  price 
limitation  that  is  preferable  on  grounds 
of  economic  efficiency.  Consequently,  it 
is  prudent  to  make  the  profit  limitation 
less  attractive  relative  to  the  price 
limitation. 

Other  comments  urged  that  an 
adjustment  to  the  proHt  limitation 
should  be  permitted  for  documented 
productivity  improvements.  The  Council 
has  been  and  remains  sensitive  to  the 
need  to  encourage  productivity  gains.  It 
is  difficult  to  formulate  a  specific 
exception  for  productivity-improving 
capital-investment  programs,  however, 
because  such  programs  are  an  ongoing 
part  of  most  companies’  operations,  and 
a  generic  exception  could  result  in  a 
substantial  dilution  of  the  price  restraint 
that  the  standards  seek  to  achieve, 
without  altering  companies’  investment 
plans.  Thus,  rather  than  provide  a 
blanket  exception,  the  Council  has 
decided  to  amend  its  procedural  rules  to 
permit  modifications  of  exceptions  on  a 
case-by-case  basis  for  documented 
extraordinary  improvements  in 
productivity  that  are  demonstrably 
attributable  to  unusual  capital- 
expenditure  programs  (see  §  706.37(b)). 

Some  companies  commented  that  new 
products  and  exports  that  are  excluded 
from  price  calculations  should  also  be 
excluded  from  profit  calculations  in 
order  to  strengthen  the  U.S.  economy. 
Although  the  Council  recognizes  the 
need  to  encourage  new-product 
development  and  exports,  there 
typically  is  no  economically  sound 
method  of  allocating  certain  costs 
among  excluded  and  nonexcluded 
products.  On  balance,  the  Council  has 
concluded  that  new  products  and 
exports  should  not  be  excluded  from 
profit  calculations.  Language  has  been 
added  to  the  definition  of  "profit 


margin’’  to  underscore  the  Council’s 
position  on  this  issue. 

Several  companies  objected  to  the 
Council’s  existing  definition  of  “profit,’’ 
which  includes  interest  expense.  It  is 
true  that  interest  rates  have  risen 
sharply,  so  that  inclusion  of  interest 
limits  allowable  growth  in  pure  profits. 
Nonetheless,  the  Council’s  original 
rationale  for  treating  interest  expenses 
as  part  of  profit — neutrality  with  respect 
to  alternative  forms  of  capitalization — 
continues  to  be  compelling. 

One  change  has  been  made  in.  the 
exception  section  that  should  be  noted: 
namely,  references  to  intermediate  price 
changes  have  been  deleted  since  they 
were  incorrectly  included  in  the  first 
place. 

4.  Modified  Standards.  Several  firms 
viewed  as  discriminatory  the  provision 
that  a  unit  eligible  for  a  modified 
standard  that  does  not  opt  for  that 
standard  must  nevertheless  demonstrate 
that  it  cannot  comply  with  that  modified 
standard  before  it  is  permitted  to  move 
to  the  profit  limitation  as  a  result  of 
uncontrollable  cost  increases.  It  is  true 
that  units  not  eligible  for  a  modified 
standard  may  move  to  the  profit 
limitation  by  showing  only  that 
uncontrollable  costs  preclude  them  from 
complying  with  the  two-year  price 
limitation.  Yet,  while  units  that  are 
eligible  for  a  modified  standard  have  an 
additional  step,  those  units  also  have 
the  relative  advantage  of  the  availability 
of  a  modified  standard  at  the  outset. 
Indeed,  the  modified  standards  were 
provided,  in  part,  precisely  because  they 
allow  automatic  pass-through  of 
foreseeable  uncontrollable  cost 
increases  (e.g.,  crude-oil  price  increases 
paid  by  refiners)  or  because  of  the 
volatility  of  important  cost  components 
(e.g.,  farm  prices  paid  by  food 
processors).  For  these  reasons,  we  are 
retaining  this  provision. 

Retailers  and  wholesalers  eligible  for 
the  percentage-gross-margin  standard 
questioned  the  appropriateness  of  the 
requirement  that  ^e  manufacturing  and 
processing  operations  of  a  vertically 
integrated  wholesale  or  retail  business 
be  disaggregated.  The  thrust  of  the 
comments  was  that  firms  do  not  keep 
records  permitting  such  disaggregation 
or  that  disaggregation  would  require 
unduly  burdensome  or  costly 
recalculations  of  gross  margins, 
particularly  for  small  companies  that  are 
caught  by  the  10-percent  cut-off.  It  was 
argued  that  this  problem  is  especially 
severe  for  some  vertically  integrated 
food  retailers  since  these  companies  do 
not  account  separately  for  the  cost  of 
food  products  and  the  cost  of  other 
materials  used  in  processing,  thereby 
making  it  difficult,  if  not  impossible,  to 


calculate  these  gross  margins  as  defined 
in  the  standards.  In  response  to  these 
comments,  the  Council  staff  has  made 
inquiries  about  industry  accounting 
practices,  including  examining  the 
accounting  records  of  a  major  food 
retailer. 

On  the  basis  of  those  inquiries  the 
Council  is  convinced  that,  for  most 
companies,  adequate  accounting  records 
exist  for  purposes  of  disaggregation. 
Moreover,  if  a  firm  can  demonstrate  that 
adequate  records  do  not  exist,  the 
revised  inability-to-compute  provision  of 
the  percentage-gross-margin  standard, 
as  well  as  of  the  gross-margin  standard 
for  food  processors,  provides  that  the 
Council  will  help  firms  develop 
alternative  computation  procedures. 
Also,  to  avoid  unreasonable  burdens  on 
smaller  companies,  the  10-percent  cut¬ 
off  has  been  eliminated,  leaving  only  the 
$50  million  threshold. 

Another  comment  on  the  percentage- 
gross-margin  standard  for  wholesale 
and  retail  trade  was  that  assigning  a 
zero  margin  trend  to  units  having  a 
negative  historical  margin  trend  is  unfair 
to  them,  since  it  allegedly  restricts  them 
from  making  any  gross-margin  gain. 

First,  a  constant  percentage  gross 
margin  typically  is  associated  with 
growth  in  dollar  gross  margin  (this  is 
true  whenever  the  cost  of  goods 
purchased  for  processing  or  resale  is 
increasing).  In  particular,  if  costs  of 
goods  purchased  for  processing  or  resale 
are  growing  at  x  percent,  a  constant 
percentage  gross  margin  implies  an  x 
percent  growth  in  dollar  gross  margin. 
Second,  these  comments  overlook  the 
fact  that  assigning  a  zero  margin  trend 
reflects  what  is,  in  some  cases,  a 
substantial  upward  adjustment  for  those 
units  with  negative  historical  margin 
trends;  this  is  analogous  to  the  floor  of 
the  range  of  allowable  price  increases 
under  the  price  standard. 

Retailers  and  wholesalers  also 
reiterated  their  concern  about 
monitoring  compliance  with  quarterly 
limitations,  but  they  provided  no  facts  or 
arguments  not  previously  presented  to 
the  Council.  Our  views  on  this  issue  are 
set  forth  in  detail  in  the  narrative  of  the 
interim  final  standard. 

Many  comments  were  received  from 
companies  eligible  for  the  gross-margin 
standards  for  food  processors  and 
petroleum  refiners.  The  recurring  theme, 
apart  from  objections  to  the  level  of  the 
allowable  two-year  limitation  (13.5 
percent),  was  that  the  Council  should 
not  have  changed  from  the  base-quarter 
measure  used  during  the  first  program 
year  to  the  annual  standard  set  forth  in 
the  interim  final  standards  for  the 
second  program  year.  Essentially  the 
affected  parties  argue  that  departing 
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from  the  base-quarter  concept  could 
result  in  firms*  incurring  substantial 
expenses  to  recompute  historical  gross 
margins.  In  addition,  some  rehners 
urged  that  the  requirement  of  an  output 
mix  adjustment  be  deleted,  and  almost 
all  refiners  objected  to  the  measurement 
oi  margin  on  a  per-barrel  basis. 

The  Council  believes  that  some  of 
these  contentions  are  valid.  The  extra 
costs  and  administrative  burdens  that 
would  result  from  changing  from  a 
quarterly  to  an  annual  base  are 
apparently  too  great  to  justify  the 
switch,  which  was  proposed  because  of 
a  concern  that  quarterly  gross  margins 
are  more  volatile  and  therefore  less 
reliable  than  annual  ones.  Accordingly, 
these  standards  have  been  redrafted  to 
return  to  a  base-quarter  measure. 
However,  the  required  input  and  output 
adjustments  are  clearly  appropriate  for 
petroleum  refiners,  particularly  during 
the  current  shortage,  because  mix 
adjustments  have  had  a  profound  effect 
on  margins;  moreover,  giving  the  refiners 
the  option  of  making  these 
adjustments — without  requiring  them  to 
do  so — would  result  in  slippage  that  is 
inconsistent  with  the  objectives  of  the 
anti-inflation  program.  Similarly,  we 
continue  to  believe  that  a  per-barrel 
adjustment  is  logical  since  refiners, 
unlike  firms  in  other  industries,  have  a 
reliable  measure  of  physical  volume.  We 
have,  however,  clarifled  the  standards 
to  indicate  our  intention  to  have  the 
input/output  mix  adjustments  made 
using  current  weights. 

Another  comment  on  the  refiners’ 
gross-margin  standard  suggested  that 
fuels  used  to  run  a  refmery  should  not 
be  included  in  gross  margin  since  those 
costs  are  significant  for  all  refiners.  Such 
costs  are,  however,  important  in  many 
operations  throughout  the  economy.  The 
Council  believes  it  should  treat  such 
costs  in  a  like  manner  across  all 
segments  of  the  economy.  More 
important,  the  inclusion  of  processing 
fuels  in  the  gross  margin  encourages  the 
substitution  of  other  inputs  for  the 
increasingly  costly  refined  petroleum 
products.  We  have  revised  the  definition 
of  gross  margin  to  make  explicit  this 
aspect  of  the  standard. 

Finally,  some  of  the  commentators 
suggested  that  refiners'  petro-chemical 
operations  should  have  a  separate 
gross-margin  standard  because  their 
costs  are  highly  volatile.  Although 
establishing  such  a  standard  does  not 
now  seem  warranted,  the  Council  has 
revised  the  refiners'  gross-margin 
standard  to  include  the  manufacture  and 
distribution  of  petrochemical  operations 
of  vertically  integrated  refiners.  Since 
petrochemicals  are  essentially  refined 


petroleum  products,  this  is  simply  a 
logical  extention  of  the  standard. 

Issued  in  Washington,  D.C.,  November  1, 
1979. 

R.  Robert  Russell, 

Director,  Council  on  Wage  and  Price 
Stability. 

Accordingly,  in  6  CFR  Part  705, 
Subparts  A,  C,  and  D  are  revised  to  read 
as  follows; 

PART  705— ANTI-INFLATIONARY  PAY 
AND  PRICE  STANDARDS 

Subpart  A— The  Price  Standard 

Sec. 

705.1  Compliance  with  the  price  standard. 

705.2  The  two-year  price  limitation. 

705.3  Intermediate  price  limitations. 

705.4  Exclusions. 

705.5  Special  situations. 

705.6  Exceptions. 

Subpart  C— Modified  Price  Standards  for 
Selected  Industries 

705.40  General  applicability  of  modified 
price  standards. 

705.41  Exceptions. 

705.42  Percentage-gross-margin  standard  for 
wholesale  and  retail  trade. 

705.43  Gross-margin  standard  for  food 
manufacturing  and  processing. 

705.44  Gross-margin  standard  for 
petroleum-refinery  operations. 

705.45  Gross-margin  standard  for  electric, 
gas,  and  water  utilities. 

705.46  Professional-fee  standard. 

705.47  Federal,  state,  and  local  government 
enterprises,  private  nonprofit  enterprises, 
and  government-subsidized  private 
companies. 

705.48  Price  standard  for  medical  and 
dental  insurance  providers.  [Reserved] 

705.49  Price  standard  for  providers  of 
insurance  other  than  medical  and  dental 
insurance.  [Reserved] 

705.50  Standard  for  financial  institutions. 
[Reser\'ed] 

Subpart  D— Definitions 

705.60  Base-period  price  change. 

705.61  Base  quarter. 

705.62  Base  year. 

705.63  Company. 

705.64  Compliance  unit. 

705.65  Custom  product. 

705.66  Employee. 

705.67  First  program  year. 

705.68  Future-value  incentive  plans. 

705.69  Health  maintenance  organization. 

705.70  New  products. 

705.71  Organized  exchange  market. 

705.72  Pay. 

705.73  Pay  rate. 

705.74  Pr^uct. 

705.75  Product  price. 

705.76  Profit  margin. 

705.77  Second  program  year. 

705.78  Two-year  price  change. 

Authority:  Council  on  Wage  and  Price 

Stability  Act.  Pub.  L  93-387  (August  24, 1974), 
as  amended  by  Pub.  L.  94-78  (August  9, 1975] 
and  Pub.  L.  95-121  (October  5. 1977).  12  U.S.C. 
1904  note:  as  last  amended  'uy  P^b.  L.  96-10 


(May  10. 1979);  E.0. 12092  (November  1, 

1978);  E.0. 12161  (September  28, 1979). 

Subpart  A— The  Price  Standard 

§705.1  Compliance  with  the  price 
standard. 

A  compliance  unit  complies  with  the 
price  standard  if  and  only  if  it  satisfies 
the  two-year  and  '  ue  intermediate  price 
limitations  in  §  705.2  and  §  705.3,  subject 
to  the  applicable  provisions  of  §  705.4, 

§  705.5  and  §  705,6. 

§  705.2  The  two-year  price  limitation. 

A  compliance  unit  complies  with  the 
two-year  price  limitation  if  its  two-year 
price  change  is  no  greater  than  (1)  the 
base-period  price  change  or  (2)  19 
percent,  whichever  is  less.  However,  a 
compliance  unit  will  be  in  compliance 
with  the  two-year  price  limitation 
regardless  of  its  base-period  price 
change  if  its  two-year  price  change  is  5 
percent  or  less. 

(a)  The  base-period  price  change  is 
the  sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  last 
calendar  or  complete  fiscal  quarter  of 
1975  to  the  corresponding  quarter  of 
1977. 

(b)  If  a  compliance  unit  cannot 
compute  its  base-period  price  change,  it 
is  assigned  a  two-year  price  limitation  of 
10  percent. 

(c)  The  two-year  price  change  is  the 
sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  last 
calendar  or  fiscal  quarter  completed 
before  October  2, 1978,  to  the 
corresponding  quarter  of  1980. 

§  705.3  Intermediate  price  limitations. 

(a)  A  compliance  unit  complies  with 
the  18-month  price  limitation  if  the  18- 
month  price  change  does  not  exceed 
three  quarters  of  the  two-year  price 
limitation.  The  18-month  price  change  is 
the  sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  base 
quarter  to  the  second  quarter  of  the 
second  program  year. 

(b)  If  a  compliance  unit  was  granted 
or  properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  complies  with  the  18- 
month  price  limitation  of  the  18-month 
price  change  does  not  exceed  the  two- 
year  price  limitation  less  one  half  of  the 
difference  between  the  two-year  price 
limitation  and  the  price  change  realized 
during  the  first  program  year. 

(c)  The  sales-weighted  average  price 
change  from  the  base  quarter  to  the  first 
quarter  of  the  second  program  year 
should  not  exceed  the  18-month  price 
limitation  in  paragraph  (a)  or,  if 
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applicable,  in  paragraph  (b)  of  this 
section.  The  sales-weighted  average 
price  change  from  the  base  quarter  to 
the  third  quarter  of  the  second  program 
year  should  not  exceed  the  two-year 
price  limitation. 

(d)  A  compliance  unit  may  exceed  the 
intermediate  price  limitations  if  it  can 
demonstrate  that  its  price  increases: 

(1)  are  justi6ed  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions;  and 

(2)  will  not  prevent  compliance  with 
the  two-year  price  limitation  by  the  end 
of  the  second  program  year. 

§  705.4  Exclusions. 

(a)  Producers  of  goods  and  services  in 
the  following  categories  should  exclude 
the  revenue  from  the  sale  of  those  goods 
or  services  from  the  calculation  of  the 
base-period  price  change  and  the  two- 
year  and  intermediate  price  changes: 

(1)  Agricultural,  fishing,  forestry,  and 
mineral  products  included  in  the  1972 
Standard  Industrial  Classification  Major 
Groups  01,  02,  08  (except  085),  09, 10 
(except  108),  11  (except  1112),  12  (except 
1213),  13  (except  1321  and  138),  and  14 
(except  148). 

(2)  Recyclable  scrap  materials, 
including,  but  not  limited  to,  ferrous  and 
nonferrous  metal  scrap,  wastepapcr, 
textile  waste,  scrap  rubber,  scrap 
plastics,  and  glass  cullet. 

(3)  Commodities  whose  historical  and 
current  price  changes  are  closely  tied  to 
price  movements  in  an  organized 
exchange  market  for  that  commodity, 
either  domestic  or  foreign,  including,  but 
not  necessarily  limited  to,  gold,  silver, 
oilseeds,  and  oil  and  protein  meals. 

(4)  Interest  received. 

(5)  Exports. 

(6)  Hospital  services  subject  to  price 
monitoring  by  the  Department  of  Health, 
Education,  and  Welfare. 

(7)  Services  of  health  maintenance 
organizations. 

(8)  Products  exchanged  in  other  than 
arms-length  transactions. 

(9)  New  or  discontinued  products, 
except  those  products  that  were  sold  by 
the  compliance  unit  throughout  the  base 
period  or  throughout  the  first  two 
program  years  should  be  included  in  the 
respective  calculations  of  the  price 
changes  for  those  periods. 

(10)  Custom  products,  except  those 
custom  products  produced  and  delivered 
throughout  the  base  period  or 
throughout  the  first  two  program  years 
should  be  included  in  the  respective 
calculations  of  the  price  changes  for 
those  periods. 

(b)  Deliveries  during  the  two  program 
years  at  prices  determined  by  contracts 
in  effect  before  October  2, 1978,  should 


be  excluded  from  the  calculation  of  the 
two-year  and  intermediate  price 
changes.  This  exclusion  applies  only  if 
the  contract  clearly  specifies  the  final 
transaction  prices  or  contains  a 
nondiscretionary  formula  for 
determining  the  final  transaction  prices 
(i.e.,  only  of  there  is  no  seller  discretion 
to  adjust  those  prices). 

§  705.5  Special  situations. 

(a)  Insufficient  Product  Coverage. 

If  products  excluded  under  §  705.4(a) 
(8)  through  (10)  account  for  one-third  or 
more  of  a  compliance  unit’s  total 
revenue  for  the  first  two  program  years 
minus  revenue  from  the  sale  of  products 
excluded  under  §  705.4  (a)(1)  through  (7) 
and  705.4(b),  the  compliance  unit  should 

(1)  comply  with  the  two-year  and 
intermediate  price  limitations  in  §§  705.2 
and  705.3  for  those  products  not 
excluded  under  §  705.4,  unless  those 
products  account  for  less  than  $50 
million  in  sales  during  each  of  the  first 
two  program  years,  and 

(2)  comply  with  the  profit  limitation  in 
§  705.6(a)  for  the  compliance  unit  as  a 
whole. 

(b)  Acquisitions.  A  company  acquired 
after  September  30, 1975,  may  be 
combined  with  the  acquiring  company 
or  may  be  treated  as  a  separate 
compliance  unit. 

(c)  Divestitures.  A  company  should 
exclude  the  data  for  any  dividend  entity 
from  all  calculations. 

§  705.6  Exceptions. 

(a)  Inability  to  Compute  and 
Uncontrollable  Cost  Increases.  If  a 
compliance  unit  cannot  calculate  its 
two-year  price  change  or  cannot  comply 
with  the  two-year  price  limitation 
because  of  uncontrollable  increases  in 
the  prices  of  the  goods  and  services  that 
it  buys,  it  should  satisfy  the  following 
two-part  profit  limitation: 

(1)  The  profit  margin  in  the  second 
program  year  should  not  exceed  the 
sales-weighted  average  profit  margin  for 
the  best  two  of  the  compliance  unit’s 
last  three  fiscal  years  completed  before 
October  2, 1978. 

In  addition,  the  profit  margin  during 
each  quarter  of  the  second  program  year 
should  not  exceed  the  same  sales- 
weighted  average  unless  it  can  be 
demonstrated  that  any  excess  is 
consistent  with  an  explicit  plan,  based 
on  reasonable  projections  of  economic 
conditions,  to  achieve  compliance  for 
the  second  program  year  as  a  whole. 

(2)  Second-program-year  profit  should 
not  exceed  base-year  profit  by  more 
than  13.5  percent  plus  any  positive 
percentage  growth  in  physical  volume 
from  the  base  year  to  the  second 
program  year.  Base-year  profit  can  be 


either  (i)  actual  base-year  profit  or  (ii) 
base-year  revenue  times  the  average  of 
the  base-year  profit  margin  and  the 
average  profit  margin  determined  in 
paragraph  (a)(1)  of  this  section. 

(b)  Undue  hardship  and  gross 
inequity.  The  Council  may  except  a 
compliance  unit  from,  or  make 
appropriate  adjustments  to,  the  price 
limitations  or  the  profit  limitation  if  their 
application  would  cause  undue  hardship 
or  gross  inequity. 

(1)  An  undue  hardship  exists  if 
application  of  the  price  standards  would 
seriously  threaten  the  company’s 
financial  viability. 

(2)  A  gross  inequity  is  any  situation 
that,  in  the  Council’s  judgment,  is 
manifestly  unfair. 

Subpart  C— Modified  Price  Standards 
for  Selected  Industries 

§  705.40  General  applicability  of  modified 
price  standards. 

This  subpart  provides  modified  price 
standards  for  industries  for  which  the 
price  standard  in  Subpart  705A  may  be 
inappropriate. 

§  705.41  Exceptions. 

(a)  Except  as  noted  in  the  following 
sections,  a  compliance  unit  eligible  to 
apply  a  modified  price  standard  may 
alternatively  comply  with  the  two-part 
profit  limitation  in  §  705.6(a)  if  and  only 
if  it  can  demonstrate  that:  (1)  it  cannot 
make  the  calculations  required  for  the 
modified  standard;  or  (2)  as  a  result  of 
uncontrollable  cost  increases, 
compliance  with  the  modified  standard 
would  cause  a  significant  deterioration 
of  the  compliance  unit’s  profit  position. 

(b)  The  Council  may  except  a 
compliance  unit  from,  or  make 
appropriate  adjustments  to,  the  relevant 
modified  standard  if  application  of  the 
relevant  modified  price  standard  would 
cause  undue  hardship  or  gross  inequity 
within  the  meaning  of  §  705.6(b). 

§  705.42  Percentage-gross-margin 
standard  for  wholesale  and  retail  trade. 

(a)  Eligibility.  (1)  A  compliance  unit  in 
the  wholesale  and  retail  trade  industries 
(1972  Standard  Industrial  Classification 
Major  Groups  50  through  59,  including 
food  service  operations  but  excluding 
manufacturers  sales  branches  and 
offices)  is  eligible  for  a  percentage- 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  Subpart  705A. 

(2)  Notwithstanding  the  definition  of 
“compliance  unit”  in  Subpatt  705D. 
manufacturing  and  processing 
operations  of  a  compliance  unit  applying 
the  percentage-gross-margin  limitation 
must  be  treated  as  separate  compliance 
units  under  Subpart  705A  or  the 
appropriate  modified  standard  in 


I 
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Subpart  705C  if  the  base-year  sales  of 
these  operations  exceeded  $50  million. 
The  transfer-price  policy  of  vertically 
integrated  companies  must  be  consistent 
over  time. 

(b)  Definition.  (1)  The  gross  margin  is 
net  sales  (gross  sales  adjusted  for 
discounts,  retiums,  coupons,  and  other 
allowances)  less  the  cost  of  goods  sold. 
For  manufacturing  or  processing 
operations  that  are  allowed  to  be 
aggregated  with  wholesale  and  retail 
operations,  the  gross  margin  is  net  sales 
less  the  cost  of  material  imputs  used  in 
the  manufacturing  or  processing 
operations. 

(2)  The  percentage  gross  margin  is  the 
gross  margin  divided  by  net  sales. 

(3)  The  margin  trend  is  the  percentage 
change  of  the  percentage  gross  margin 
between  the  base  year  and  the 
corresponding  year  prior  to  October  2, 
1976.  If  this  percentage  change  is 
negative,  then  the  margin  trend  is  zero. 

(4)  In  computing  its  percentage  gross 
margin,  a  compliance  unit  may  adjust 
for  changes  in  the  composition  of  sales 
at  any  reasonable  level  of  aggregation, 
such  as  division  or  product,  but  such 
adjustments  must  be  made  consistently. 

(c)  Annual  Percentage-Gross-Margin 
Limitation.  A  compliance  unit  complies 
with  the  annual  percentage-gross-margin 
limitation  if  its  percentage  gross  margin 
in  the  second  program  year  does  not 
exeed  its  percentage  gross  margin 
during  the  base  year  multiplied  by  the 
sum  of  1  plus  its  margin  trend. 

(d)  Intermediate  Percentage-Gross- 
Margin  Limitations.  A  compliance  unit 
complies  with  the  intermediate 
percentage-gross-margin  limitations  if: 

(1)  Its  percentage  gross  margin  in  each 
of  the  first  and  second  quarters  of  the 
second  program  year  does  not  exceed  its 
base-year  percentage  gross  margin  by 
more  than  87.5  percent  of  its  margin 
trend,  and 

(2)  Its  percentage  gross  margin  in  each 
of  the  third  and  fourth  quarters  of  the 
second  program  year  does  not  exceed  its 
base-year  percentage  gross  margin  by 
more  than  112.5  percent  of  its  margin 
trend. 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  need  not  comply  with 
the  intermediate  limitations  in 
paragraph  (d)  of  this  section.  However, 
during  the  second  program  year,  any 
percentage-gross-margin  increases 
allowable  under  paragraph  (c)  of  this 
section  should  be  implemented  in  equal 
quarterly  increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  limitations  in  paragraph  (d) 
of  this  section  if  it  can  demonstrate  that 
its  percentage-gross-margin  increases: 


(1)  Are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  annual  limitation  in  paragraph  (c)  of 
this  section. 

(g)  Inability  to  Compute.  If  a 
compliance  unit  is  unable  to  compute  its 
base-year  percentage  gross  margin  or 
gross-margin  trend,  the  Council  may 
assign  it  a  percentage  gross-margin 
limitation  or  provide  alternative 
computation  procedures. 

§  705.43  Gross-margin  standard  for  food 
manufacturing  and  processing. 

(a)  Eligibility.  A  compliance  unit  in 
the  food  manufacturing  and  processing 
industries  (1972  Standard  Industrial 
Classification  Major  Group  20,  including 
nonalcoholic  but  excluding  alcoholic 
beverage  industries)  is  eligible  for  a 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  Subpart  705A. 

(b)  Definitions.  (1)  The  gross  margin  is 
equal  to  net  sales  (gross  sales  adjusted 
for  discounts,  returns,  coupons,  and 
other  allowances)  less  the  cost  of  food 
products  used  in  food  manufacturing 
and  processing,  relating  to  those  sales. 

(2)  In  computing  its  gross  margin,  a 
compliance  unit  may  adjust  for  changes 
in  the  composition  of  sales  at  any 
reasonable  level  of  aggregation,  such  as 
division  or  product,  but  such 
adjustments  must  be  made  consistently. 

(3)  The  compliance  unit  may 
substitute  for  the  base-quarter  gross 
margin  the  base-quarter  sales  multiplied 
by  the  average  percentage  gross  margin 
for  the  base  year. 

(c)  Two-Year  Cross-Margin 
Limitation.  A  compliance  unit  complies 
with  the  two-year  gross-margin 
limitation  if  its  gross  margin  in  the 
fourth  quarter  of  the  second  program 
year  does  not  exceed  its  base-quarter 
gross  margin  by  more  than  13.5  percent 
plus  any  positive  percentage  growth  in 
physical  volume  over  base-quarter 
volume. 

(d)  Intermediate  Gross-Margin 
Limitations.  (1)  A  compliance  unit 
complies  with  the  intermediate  gross- 
margin  limitation  in  the  first  and  second 
quarters  of  the  second  program  year  if 
its  gross  margin  in  each  of  those 
quarters  does  not  exceed  its  base- 
quarter  gross  margin  by  more  than  10 
percent  plus  any  positive  percentage 
growth  in  physical  volume  over  the 
base-quarter  volume  (one-fourth  of  the 
base-year  volume  if  §  705.43(b)(3)  is 
followed). 

(2)  A  compliance  unit  complies  with 
the  intermediate  gross-margin  limitation 
in  the  third  quarter  of  the  second 
program  year  if  its  gross  margin  in  that 


quarter  does  not  exceed  its  base-quarter 
gross  margin  by  more  than  13.5  percent 
plus  any  positive  percentage  growth  in 
physical  volume  over  the  base-quarter 
volume  (one-fourth  of  the  base-year 
volume  if  §  705.43(b)(3)  is  followed). 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  need  not  comply  with 
the  intermediate  gross-margin 
limitations  in  paragraph  (d)  of  this 
section.  However,  during  the  second 
program  year,  the  allowable  gross- 
margin  increase  should  be  implemented 
in  equal  quarterly  increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  gross-margin  limitation  in 
paragraph  (d)  of  this  section  if  it  can 
demonstrate  that  increases  in  excess  of 
these  limitations: 

(1)  Are  justified  on  the  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  two-year  gross-margin  limitation  in 
paragraph  (c)  of  this  section. 

(g)  Physical  Volume  Increases. 
Physical  volume  increases  to  be  used  in 
justifying  increases  in  gross  margins 
may  be  computed  by  deflating  revenues 
using  a  measure  of  price  increases  as 
the  deflator,  or  by  computing  changes  in 
units  or  tonnage  sold  when  such  units 
are  revenue  weighted  by  major  product 
categories. 

(h)  Inability  to  Compute.  If  a 
compliance  unit  is  unable  to  compute  its 
base-quarter  gross  margin,  the  Council 
may  assign  a  gross-margin  limitation  or 
provide  alternative  computation 
procedures. 

§  705.44  Gross-margin  standard  for 
petroleum-refinery  operations. 

(a)  Eligibility.  As  an  alternative  to  the 
price  standard  in  705A,  petroleum 
companies  may  elect  the  gross-margin 
standard  for  their  refining  operations. 

(b)  Definitions.  (1)  Petroleum  refiners 
are  “refiners"  as  defined  in  §  212.31  of 
the  Department  of  Energy  regulations,  10 
CFR  212.31  (in  brief,  a  firm  that  refines, 
blends,  or  substantially  changes  crude 
oil  and  certain  petroleum  products,  and 
sells  its  output  to  resellers,  retailers,  or 
ultimate  consumers). 

(2)  Notwithstanding  the  definition  of 
“compliance  unit"  in  Subpart  705D,  a 
petroleum  refiner  may  disaggregate  its 
operations  into  the  following  three 
groups  and  treat  each  as  a  separate 
compliance  unit: 

(i)  Petroleum-refinery  operations 
(including  the  distribution  and 
marketing  of  petroleum  products  and  the 
manufacture  and  distribution  of 
petrochemicals): 
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(ii)  Crude-oil  and  natural-gas 
production  to  the  point  of  Hrst  sale  and 
transfer;  and 

(iii)  All  other  operations. 

(3)  For  petroleum-refining  operations, 
the  gross  margin  is  the  net  sales  (gross 
sales  adjusted  for  discounts,  rebates, 
and  other  allowances)  less  the  cost  of 
petroleum  inputs  associated  with  those 
sales,  including  crude  oil,  feedstock, 
blendstock,  Hnished  petroleum  products 
purchased  for  resale,  natural  gas, 
natural-gas  liquids,  and  natural-gas- 
liquid  products  (but  not  including  fuel 
used  in  refinery  operations).  The  gross 
margin  must  be  adjusted  to  remove  the 
effects  of  changes  in  the  mix  of  inputs 
and  outputs  (for  example,  a  shift  to 
greater  utilization  of  crude  and  away 
from  blends,  or  a  shift  away  from 
gasoline  to  middle  distillates).  The  input 
and  output  mix  adjustments  must  use 
current  quarter  weights. 

(c)  Two-Year  Gross-Margin 
Limitation.  A  refiner  complies  with  the 
two-year  gross-margin  limitation  if  its 
gross  margin  per  barrel  in  the  fourth 
quarter  of  the  second  program  year  does 
not  exceed  its  base-quarter  gross  margin 
per  barrel  by  more  than  13.5  percent. 

(d)  Intermediate  Gross-Margin 
Limitation.  (1)  A  refiner  complies  with 
the  intermediate  gross-margin  limitation 
in  the  first  and  second  quarters  of  the 
second  program  year  if  its  gross  margin 
per  barrel  in  each  of  those  quarters  does 
not  exceed  its  base-quarter  gross  margin 
per  barrel  by  more  than  10  percent. 

(2)  A  refiner  complies  with  the 
intermediate  gross-margin  limitation  in 
the  third  quarter  of  the  second  program 
year  if  its  gross  margin  per  barrel  in  that 
quarter  does  not  exceed  its  base-quarter 
gross  margin  per  barrel  by  more  than 
13.5  percent. 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  need  not  comply  with 
the  intermediate  gross-margin 
limitations  in  paragraph  (d)  of  this 
section.  However,  during  the  second 
program  year,  the  allowable  gross- 
margin  increase  should  be  implemented 
in  equal  quarterly  increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  gross-margin  limitations  in 
paragraph  (d)  of  this  section  if  it  can 
demonstrate  that  increases  in  excess  of 
these  limitations: 

(1)  Are  justified  on  the  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  two-year  gross-margin  limitation  in 
paragraph  (c)  of  this  section. 

(g)  Application  of  the  Profit 
Limitation.  If  any  of  the  compliance 


units  of  a  petroleum  refiner  properly 
evaluates  its  compliance  under  the  two- 
part  profit  limitation  in  §  705.6(a),  it 
should  follow  generally  accepted 
accounting  principles  and  procedures  in 
allocating  costs  and  expenses  to  the 
respective  compliance  units  if  they  have 
historically  made  these  allocations. 
Costs  that  have  not  historically  been 
allocated  (for  example,  imallocated 
corporate  overhead  expenses)  may  be 
allocated  to  the  compliance  unit,  other 
than  the  crude-oil  and  natural-gas 
production  units  that  has  the  largest 
dollar  sales  volume,  or  in  any  other 
reasonable  manner,  as  long  as  it  is  done 
consistently  in  the  base  quarter  and  the 
second  program  year. 

§  705.45  Gross-margin  standard  for 
electric,  gas,  and  water  utilities. 

(a)  Eligibility.  Utilities  that  sell 
electric  power  at  retail  or  wholesale, 
that  sell  natural  gas  at  retail  or 
wholesale  but  not  at  the  wellhead  (1972 
Standard  Industrial  Classification  Code 
4932),  and  that  provide  drinking  water  at 
retail  or  wholesale  are  eligible  for  a 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  Subpart  705A. 

(b)  Definitions.  (1)  For  electric  and  gas 
utilities,  the^ross  margin  is  sales  less 
the  cost  of  purchased  fuels,  gas,  and 
power. 

(2)  For  water  utilities,  the  gross 
margin  is  sales  less  the  cost  of 
purchased  water  and  power. 

(c)  Gross-Margin  Standard.  A 
compliance  unit  complies  with  the  gross- 
margin  standard  if  its  gross  margin  in 
the  second  program  year  does  not 
exceed  its  gross  margin  in  the  base  year 
by  more  than  13.5  percent  plus  any 
positive  percentage  growth  in  physical 
volume  over  the  same  period. 

§  705.46  Professional-fee  standard. 

(a)  Coverage.  (1)  This  standard 
applies  to  fees  and  charges  for  the 
services  of  physicians,  dentists,  lawyers, 
accountants,  engineers,  architects, 
outside  directors,  and  other 
professionals;  these  include  all  activities 
included  in  1972  Standard  Industrial 
Classification  Major  Groups  80  (except 
805,  806,  808,  and  809),  81.  891,  and  893. 

(2)  All  compliance  units  that  provide 
professional  services  on  a  fee-for- 
service  basis,  regardless  of  the 
proportion  of  the  compliance  unit's  total 
revenue  that  is  derived  from 
professional  services,  are  expected  to 
comply  with  the  professional-fee 
standard  for  that  portion  of  the 
compliance  unit’s  revenue.  For  other 
lines  of  business,  the  compliance  unit 
should  comply  with  the  applicable  price 
standard  in  Subpart  705A  or  Subpart 
705C. 


(b)  Professional-Fee  Standard.  A 
compliance  unit  complies  with  the 
professional-fee  standard  if 

(1)  The  sales-weighted  average 
percentage  change  in  fees  from  the  base 
year  to  the  second  program  year  does 
not  exceed  13.5  percent,  and 

(2)  The  percentage  increase  in  the  fee 
for  any  single  service  from  the  base  year 
to  the  second  program  year  does  not 
exceed  19  percent. 

The  period  used  to  determine  sales- 
volume  weights  should  be  a  period  of 
time  that  is  representative  of  normal 
business  operations. 

§  705.47  Federal,  State,  and  local 
government  enterprises,  private  nonprofit 
enterprises,  and  government-subsidized 
private  companies. 

(a)  Subject  to  paragraph  (c)  of  this 
section,  government  enterprises  as 
defined  in  paragraph  (b)  of  this  section 
and  private  nonprofit  enterprises  should 
comply  with  the  price  standard  in 
Subpart  705 A  or  the  appropriate 
alternative  standard  in  Subpart  705C. 

(b)  A  government  enterprise  is  any 
unit  of  a  Federal,  State,  or  local 
government  for  which  data  are  available 
to  determine  compliance  and  that 
satisfies  either  of  the  following 
conditions: 

(1)  It  is  the  U.S.  Postal  Service,  a 
college  or  university,  a  toll  facility,  an 
alcoholic-beverage  store,  a  commissary 
(retail  outlet),  a  parking  system,  a  port 
authority,  an  airport,  an  electric,  gas, 
sewer,  water,  or  other  utility,  a 
transportation  service,  a  housing 
authority,  or  a  health  facility  other  than 
a  hospital;  or 

(2)  Its  base-year  operating  revenue 
(i.e.,  revenue  from  sales  of  goods  and 
services)  equals  at  least  50  percent  of 
base-year  operating  expenses. 

(c)  Government  enterprises  and 
private  compliance  units  that  receive 
government  operating  subsidies  should 
use  a  subsidy-adjusted  price  change  for 
both  the  base  period  and  the  two-year 
program  period.  In  either  period,  the 
subsidy-adjusted  price  change  is  the 
weighted  sum  of  the  percentage  price 
change  and  the  percentage  change  in  the 
operating  subsidy  per  unit  of  output 
during  that  period.  The  price  change  is 
weighted  by  revenues  from  sales  of 
goods  and  services  divided  by  the  sum 
of  these  revenues  and  total  operating 
subisdies.  The*^  change  in  the  subsidy  per 
unit  of  output  is  weighted  by  total 
operating  subsidies  divided  by  the  sum 
of  revenues  from  sales  of  goods  and 
services  and  total  operating  subsidies. 
During  the  base  period,  weights  are 
determined  by  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  complete  fiscal  quarter  of  1975. 
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During  the  program  year,  weights  are 
determined  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  fiscal  quarter  completed  before 
October  2. 1978. 

(d)  If  a  government  enterprise  or  a 
private  nonprofit  enterprise  cannot 
comply  with  the  price  standard  in  705A 
or  the  appropriate  alternative  standard 
because  it  cannot  calculate  its  price 
change  or  because  of  uncontrollable 
increases  in  the  prices  of  goods  and 
services  that  it  buys,  it  should  comply 
with  the  profit  limitation  in  705.6(aj 
substituting  the  terms  “operating 
margin”  for  “profit  margin"  and 
“operating  surplus”  for  “profits."  If  the 
compliance  unit  utilizes  fund 
accounting,  operating  surplus  is  the 
budget  line  item  “net  increases  in 
current  fund  balance”  and  operating 
margin  is  operating  surplus  divided  by 
operating  funds  or  revenues. 


Compliance  units  reporting  deficits  in 
their  current  fund  balance  may  be 
excepted  from  this  standard  if  they 
qualify  for  an  exception  based  on  undue 
hardship  or  gross  inequity. 

§  705.48  Price  standard  for  medical  and 
dental  insurance  providers.  I  Reserved] 

§  705.49  Price  standard  for  providers  of 
insurance  other  than  medical  and  dental 
insurance.  I  Reserved] 

§  705.50  Standard  for  financial 
institutions.  [Reserved] 

Subpart  D — Definitions 

§  705.60  Base-period  price  change. 

The  base-period  price  change  is  the 
sales-weighted  average  of  the 
percentage  changes  in  product  prices 
from  the  last  calendar  or  complete  fiscal 
quarter  of  1975  to  the  corresponding 
quarter  of  1977.  It  may  be  computed 
using  the  following  formula; 


controlled  entity  must  be  treated  as  a 
separate  compliance  unit.  Entities  that 
are  consolidated  should  be  consolidated 
in  accordance  with  17  CFR  210.4-01  to  - 
09  prescribed  by  the  Securities  and 
Exchange  Commission. 

(b)  One  or  more  parts  of  a 
consolidated  company  may  be  treated 
as  a  separate  unit  for  purposes  of 
complying  with  the  price  standard  if 

(1)  Each  part  maintains  accounting 
records  that  permit  the  Council  to 
ascertain  whether  the  prices  and  profits 
of  each  part  accurately  reflect  the 
economic  realities  of  its  operations, 

(2)  Allocation  of  overhead  among  the 
parts  is  made  in  a  consistent  and 
reasonable  manner,  as  if  the  parts  were 
not  commonly  owned, 

(3)  Transfers  between  parts  are 
valued  as  if  they  were  arms-length 
transactions,  and 

(4)  Internal  accounting  procedures 
adhere  to  generally  accepted  accounting 
principles  and  procedures,  consistently 
and  historically  applied. 

§  705.65  Custom  product. 

A  custom  product  is  one  that  is 
produced  specifically  to  the  unique 
specifications  of  a  particular  buyer. 

Such  products  must  have  characteristics 
that  are  substantially  different  from 
those  of  any  other  product  sold  by  the 
company.  A  product  is  not  substantially 
different  merely  because  of  differences 
in  style,  packaging,  or  quality.  If  such 
differences  are  significant,  appropriate 
adjustments  should  be  made  when 
measuring  prices. 

§  705.66  Employee. 

An  employee  is  any  individual 
residing  in  the  United  States  who  is 
either  an  employee  within  the  meaning 
of  section  3121(d)  of  the  Internal 
Revenue  Code,  26  U.S.C.,  or  the  National 
Labor  Relations  Act,  as  amended,  29 
U.S.C.  151  et  seq. 

§  705.67  First  program  year. 

A  compliance  unit’s  first  program  year 
is  the  one-year  period  immediately 
following  its  base  quarter. 

§  705.68  Future-value  Incentive  plans. 

Future-value  incentive  plans  include 
any  long-term  plans  under  which  units 
(shares,  stock  options,  awards,  shares 
subject  to  option,  or  investment 
amounts)  are  granted  or  issued,  the 
compensation  value  of  which  will  not  be 
known  until  some  future  time.  Examples 
of  these  include  qualified  and 
nonqualified  stock  options,  performance 
share  plans,  performance  unit  plans, 
stock  appreciation  rights,  restricted 
stock  or  property  plans,  phantom-stock 
plans,  and  book-value  plans. 


-  -) 


X  100 


BPPC  =  the  base-period  price  change; 

P^(77)  =  price  of  the  product  in  the  last  complete 

fiscal  or  calendar  quarter  of  1977; 

P  (75)  =  price  of  the  ith  product  in  the  last  complete 
i  — 

fiscal  or  calendar  quarter  of  1975; 

Sj  =  i t h-pr oduct  sales  share  (i.e.,  the  i th-produet 

sales  divided  by  total  sales)  in  the  last  complete 
fiscal  or  calendar  quarter  in  1975;  and 
=  the  sunmation  sign,  where  the  subscript  i  runs 
over  all  products  not  excluded  in  705A-4. 

The  choice  of  fiscal  or  calendar  quarters  quarters  ending  before  October  2, 

must  be  consistent  throughout  the  except  as  otherwise  specified  in  a 

compliance  unit’s  calculations.  If  modified  price  standard, 

seasonal  factors  are  important,  the  §  705.63  Company, 

weights.  Si.  can  be  calculated  using  data  A  company  is  any  independent 
for  the  entire  base  period.  The  weights  contractor,  sole  proprietorship, 
used  to  calculate  the  base-period  price  partnership,  corporation,  association, 

change  in  the  second  program  year  estate,  trust,  or  any  other  entity, 


should  be  consistent  with  those  used  in  however  organizated,  that  is  engaged  in 


^  the  first  program  year.  domestic  business  o] 

705.61  Base  quarter..  neither  controlled  nc 

....  ,  •  -,1.  ,  ,  .u  domestic  entity.  The 

I  he  base  quarter  IS  either  (a)  the  includes  Federal.  SU 

compliance  unit  s  last  complete  fiscal  onvernment  entities 
quarter  before  October  2, 1978,  or  (b)  the  go'^ernment  entities. 

calendar  quarter  July  1. 1978,  through  Compliance 

September  30, 1978,  except  as  otherwise  ,  ,  . 

specified  in  a  modified  price  standard.  ^  compliance  i 


domestic  business  operations  and  that  is 
neither  controlled  nor  owned  by  another 
domestic  entity.  The  term  “company" 
includes  Federal,  State,  and  local 


§  705.62  Base  year. 

The  base  year  is  the  four  calendar  or 


§  705.64  Compliance  unit 
(a)  A  compliance  unit  is  a  company  or 
part  of  a  company  separately  identified 
for  purposes  of  compliance  wilh  the  pay 
or  price  standards.  An  unconsolidated. 
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§  705.69  Health  maintenance  organization. 

A  health  maintenance  organization  is 
one  that  provides  health  services  to  its 
members  on  a  prepaid  basis  either 
directly  or  under  contract. 

§  705.70  New  products. 

A  new  product  is  one  that  is 
introduced  during  either  the  base  period 
or  the  first  two  program  years.  A 
product  does  not  become  new  merely 
because  of  changes  in  specifications, 
style,  packaging,  or  quality.  If  such 
changes  are  signiHcant,  appropriate 
adjustments  should  be  made  in 
measuring  prices  (for  example,  quality 
decreases  should  be  reflected  as  price 
increases  and  quality  increases  as  price 
decreases). 

§  705.71  Organized  exchange  market 

A  market  qualifies  as  an  organized 
exchange  market  only  if  the  following 
three  conditions  are  satisHed: 

(a)  The  market  is  established  for  a 
specific  purpose  and  is  governed  by  a 
defined  set  of  rules  regarding  (1) 
eligibility  for  participation  in  the  market, 

(2)  the  roles  of  participants  (including 
buyers,  sellers,  and  middlemen  or 
specialists),  (3)  offers,  acceptances,  and 
rejections  of  bids,  and  (4)  the  procedure 
for  an  exchange. 

(b)  The  exchange  prices  are 
determined  exclusively  within  the  act  of 
exchange  and  are  unaffected  by  the 
requirements  or  resources  of  individual 
buyers  or  sellers. 

(c)  The  price  determined  on  the 
exchange  is  equal  to  the  price  paid  by 
the  individual  taking  physical  delivery 
of  the  commodity. 

§  705.72  Pay. 

Pay  includes  the  following: 

(a)  The  straight-time  wage  and  salary 
paid  during  the  compliance  unit’s 
customary  pay  period,  including,  where 
applicable,  payments  for  shift 
differentials,  skill  differentials,  and  cost- 
of-living  adjustments; 

(b)  Incentive  pay  and  other  forms  of 
income  such  as: 

(1)  Sales  commissions  and  production- 
incentive  pay; 

(2)  Bonuses  and  other  annual 
incentive  compensation  charged  when 
earned  (that  is,  when  the  services  are 
performed  that  generate  the 
compensation); 

(3)  Compensation  from  long-term 
incentive  plans  (other  than  those 
covered  under  705B-5),  new  future-value 
incentive  plans,  and  other  similar 
compensation- arrangements  charged 
when  accrued;  and 


(4)  Job  perquisites  and  other  forms  of 
compensation  not  covered  elsewhere  in 
this  definition  but  reported  as  income 
under  the  Internal  Revenue  Code  and  its 
interpretive  regulations  and  rulings. 

(c)  Employer  contributions  or  costs  for 
the  following  fringe  benebt  items: 

(1)  Pay  for  time  not  worked  (e.g.,  paid 
vacations  and  holidays,  sick  leave  and 
other  paid  leave); 

(2)  Saving  and  thrift  plans  such  as 
qualified  stock  bonus  plans,  qualified 
profit-sharing  plans,  employee  stock- 
ownership  plans,  and  other  qualified 
defined-contribution  plans; 

(3)  Qualibed  defmed-benefit 
retirement  plans; 

(4)  Health  benefit  plans;  and 

(5)  Life  insurance,  accident  insurance, 
legal  assistance,  educational  assistance, 
and  other  plans  resulting  in  benefits  to 
employees  but  not  reported  as  income. 
Pay  does  not  include  overtime  wages  as 
long  as  the  conditions  of  that  pay  are 
unchanged.  Also,  pay  does  not  include 
employer  contributions  for  legally- 
mandated  benefit  programs. 

§705.73  Pay  rate. 

An  employee  unit’s  pay  rate  in  any 
quarter  should  be  determined  in  a 
manner  consistent  with  the  employer’s 
accounting  practices.  Pay  rates  should 
be  constructed  as  pay  per  straight-time 
hour  worked.  Pay  rates  should  be  the 
average  rates  for  the  employee  unit  over 
the  quarter  or  as  of  the  last  customary 
pay  period  within  the  quarter.  When 
employer  costs  for  certain  pay  elements 
are  incurred  irregularly  (for  example, 
bonus  payments  and  vacation  pay) 
these  items  should  be  included 
according  to  the  pay  programs  in  effect 
at  the  end  of  the  quarter  and  should  be 
included  in  pay-rate  computations  as 
though  they  were  incurred  evenly  over 
time.  For  employees  not  compensated 
on  an  hourly  basis,^an  estimate  of 
straight-time  hours  worked  should  be 
made  and  applied  consistently.  The 
method  used  to  compute  pay  rates  must 
be  applied  consistently  in  all 
measurement  periods. 

§705.74  Product 

A  product  is  a  category  of  goods  and/ 
or  services  that  is  established  by  the 
compliance  unit  for  purposes  of 
complying  with  the  price  standard. 

These  groupings  should  be  established 
in  such  a  manner  that  the  measured 
price  changes  for  each  product 
reasonably  reflect  the  changes  in  the 
prices  of  the  individual  goods  and 
services  contained  within  the  category. 
The  method  of  establishing  product 


groups  must  be  applied  consistently  in 
all  measurement  periods. 

§  705.75  Product  price. 

'The  price  of  a  product  during  a 
quarter  is  computed  by  dividing  the 
revenues  from  sale  or  lease  of  the 
product  by  the  number  of  units  sold  or 
leased.  Prices  may  be  measured  at  the 
end  of  a  calendar  or  fiscal  quarter  only 
if  prices  have  remained  substantially 
unchanged  during  the  quarter.  A  product 
price  may  be  determined  from  a  sample 
of  the  individual  goods  and  services  in 
the  product  category,  in  which  case  the 
sampling  methods  must  follow  sound 
statistical  procedures.  List  prices  may  be 
used  only  if  percentage  changes  in  these 
prices  are  representative  of  percentage 
changes  in  actual  transaction  prices. 

§  705.76  Profit  margin. 

A  compliance  unit’s  profit  margin  is 
the  ratio  of  proHt  to  net  sales  and/or 
revenues. 

(a)  Profit  is  defined  as  the  sum  of  item 
14  and  items  11  through  13  minus  items  7 
through  10  in  17  CFR  210.5-03.  Briefly, 
profit  is  “income  or  loss  before  income 
tax  expense’’  minus  dividend  income, 
interest  or  profit  on  securities,  and 
miscellaneous  other  income,  plus 
interest  and  amortization  of  debt 
discount  and  expense,  losses  on 
securities,  and  miscellaneous  income 
deductions.  The  profits  on  goods  and 
services  excluded  from  calculations 
under  §  705.4  should  not  be  excluded  in 
the  calculation  of  proHts. 

(b)  Net  sales  and/or  revenues  consist 
of  net  sales  of  tangible  products  (gross 
sales  less  discounts,  returns,  and 
allowances),  operating  revenues  of 
public  utilities,  and  other  revenues  such 
as  royalties,  rents,  and  the  sale  of 
services  and  intangible  products  (e.g., 
engineering,  research  and  development, 
and  other  professional  services).  This 
definition  is  consistent  with  17  CFR 
Section  210.5-03,  items  lA,  IB,  and  1C. 
The  revenues  from  goods  and  services 
excluded  from  calculations  under  §  705.4 
should  not  be  excluded  in  the 
calculation  of  net  sales  and/or  revenues. 

§  705.77  Second  program  year. 

The  second  program  year  is  the  one- 
year  period  immediately  following  the 
compliance  unit’s  first  program  year. 

§  705.78  Two-year  price  change. 

The  two-year  price  change  is  the 
sales-weighted  average  of  the 
percentage  changes  in  product  prices 
from  the  base  quarter  to  the 
corresponding  quarter  of  1980.  It  may  be 
computed  using  the  following  formula: 
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TV  PC 

f/'E  s 

-  1.0  \ 

X  100 

) 

J 

P.  (80) 


P.  (78) 
1 


the  price  change  over  the  first  two  program  years; 
the  price  of  the  i t h^ product  in  the  1980  quarter 
corresponding  to  the  base  quarter; 
the  price  of  the  lt_h  product  in  the  base  quarter; 

I th-product  sales  share  (i.e.,  the  t  th-product 
sales  divided  by  total  sales)  in  the  base  quarter; 
and 

the  summation  sign,  where  the  subscript  i  runs 
over  all  products  not  excluded  in  70SA~4. 


'I'he  choice  of  fiscal  or  calendar  quarters 
must  be  consistent  throughout  the 
compliance  unit’s  calculations.  If 
seasonal  factors  are  important,  the 
weights.  Si,  can  be  calculated  using  data 
for  the  entire  base  year.  Alternatively, 
the  same  weights  used  to  calculate  the 
base-period  price  change  can  be  used. 
The  weights  used  to  calculate  actual 
price  changes  in  the  second  program 
year  should  be  consistent  with  those 
used  in  the  first  program  year. 

ire  Doc.  ?«»-34;3e  Filed  tl-2-79: 9:51  am) 

BILLING  CODE  317S-01-M 

6  CFR  Part  706 
Procedural  Rules 

agency:  Council  on  Wage  and  Price 
Stability. 

ACTION:  Final  Procedural  Rules. 

summary:  On  August  17, 1979,  the 
Council  published  proposed  revised 
procedures  and  solicited  public 
comment  on  those  procedures  as  well  as 
on  all  other  aspects  of  the 
administration  of  the  pay  and  price 
standards  (44  FR  48632).  After 
considering  the  comments  received,  the 
Council  further  modified  and  published 
the  procedures  in  interim  final  form  on 
October  2, 1979  (44  FR  56910],  Again, 
comments  were  requested.  The  Council 
has  reviewed  the  comments  received, 
and  the  procedures,  with  minor 
modifications,  are  now  adopted  in  final 
form. 

EFFECTIVE  DATE:  October  1, 1979. 
ADDRESS:  Questions  regarding  the 
Council's  procedures  should  be 
addressed  to  the  Office  of  General 
Counsel,  Council  on  Wage  and  Price 
Stability,  600  17th  Street  NW.. 
Washington,  O.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
lane  Campana  (202)  456-6210. 
SUPPLEMENTARY  INFORMATION:  Analysis 


of  comments  and  changes:  The  Council 
received  approximately  a  dozen 
cr  mments  on  the  interim  final 
procedural  rules.  Several  commented 
favorably  on  the  Council’s 
responsiveness  to  previously  offered 
suggestions.  Others  reiterated  the 
arguments  made  in  their  comments  on 
the  proposed  procedures.  These  latter 
arguments  were  discussed  in  detail  in 
the  narrative  to  the  interim  final 
procedural  rules  (44  FR  56910). 

The  most  prevalent  suggestion  for 
further  modification  was  diat  the 
Council's  procedures  should  provide 
additional  time  for  filing  reports, 
responding  to  Notices  of  Probable 
Noncompliance,  and  the  like.  As  we 
stated  in  the  narrative  accompanying 
the  interim  final  procedural  rules, 
extensions  of  time  will  be  granted  for 
good  cause;  thus,  there  is  no  basis  for 
enlarging  the  time  periods  provided. 
Similarly,  the  Council’s  reasons  for 
permitting  companies  to  reorganize  for 
compliance  purposes  at  the  beginning  of, 
but  not  during,  the  second  program  year 
have  already  been  discussed  in  detail, 
as  have  our  reasons  for  not  imposing  a 
time  limitation  on  the  processing  of 
exceptions. 

Certain  changes  are,  however,  being 
made.  As  noted  in  the  narrative  to  Part 
705,  we  are  including  language  in 
§  706.37  that  permits  modifications  to 
exceptions  to  reflect  documented 
extraordinary  improvements  in 
productivity  that  are  demonstrably 
attributable  to  unusual  capital 
expenditures.  We  have  also  corrected 
typographical  errors  in  the  cross- 
referencing  to  sections  within  this  Part 
and  provided  more  specific  references  to 
sections  in  Part  707  where  appropriate. 

In  addition,  we  note  that  certain  of  the 
reporting  forms  referred  to  directly  or 
indirectly  in  Part  706  (PAY-1,  PAY-2. 


CO-1  (Pay),  and  CO-1  (Price))  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  forms 
clearance.  Any  modifications  in  form 
numbers  or  in  the  reponse  dates 
resulting  from  the  forms  clearance 
process  will  be  incorporated  later  into 
this  Part. 

Issued  in  Washington.  D.C.,  November  1. 
1979. 

R.  Robert  Russell, 

Director,  Council  on  Wage  and  Price 
Stability. 

Accordingly,  6  CFR  Part  706  is  revised 
to  read  as  follows: 

PART  706— PROCEDURAL  RULES 
Subpart  A— General  Provisions 

Sec. 

706.1  Purpose  and  scope. 

706.2  Definitions. 

706.3  Appearances  before  the  Council. 

706.4  Actions  by  the  Council. 

706.5  Submission  of  documents. 

706.6  Confidential  material.  * 

706.7  Service  of  documents. 

706.8  Computation  of  time. 

706.9  Extension  of  time. 

706.10  Consolidations. 

Subpart  B— Reports  and  Notifications 

706.20  Purpose  and  scope. 

706.21  Submissions  on  company 
organization  for  purposes  of  compliance. 

706.22  Periodic  data  submissions. 

706.23  Submissions  by  State  and  local 
governments. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

706.30  Purpose  and  scope. 

706.31  Who  should  request  approval. 

706.32  Grounds  for  exceptions. 

706.33  Contents  of  the  request. 

706.34  Notice  to  interested  persons. 

706.35  Additional  information. 

706.36  Conferences. 

706.37  Decision. 

Subpart  0— Special  Investigations 

706.40  Purpose  and  scope. 

706.41  Investigational  policy. 

706.42  Requests  for  information. 

Subpart  E— Determination  of 
Noncompliance 

706.50  Purpose  and  scope 

706.51  Notice  and  reply. 

706.52  Decision. 

Subpart  F— The  List  of  Noncompliers 

706.60  Purpose  and  scope. 

706.61  Listing  of  noncompliers. 

706.62  Removal  from  list  of  noncompliers. 

Subpart  G— Reconsideration 

706.70  Purpose  and  scope. 

706.71  General. 

706.72  Contents  of  the  request. 

706.73  Conference  on  reconsideration. 

706.74  Hearing  on  reconsideration. 

706.75  Decision. 

706.76  Stays  pending  reconsideration. 
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Authority:  Council  on  Wage  and  Price 
Stability  Act.  Pub.  L  93-387  (August  24. 1974), 
as  amended  by  Pub.  L  94-78  (August  9, 1975) 
and  Pub.  L  95-121  (October  5. 1977),  12  U.S.a 
1904  note;  as  last  amended  by  Pub.  L  96-10 
(May  10, 1979);  E.0. 12092  (November  1. 

1978);  E.0. 12161  (September  28, 1979). 

Subpart  A— General  Provisions. 

§  706.1  PurpoM  and  scope. 

This  Part  establishes  procedures  to  be 
used  in  proceedings  before  the  Council 
relating  to  the  pay  and  price  standards 
set  forth  in  Part  705  of  this  Chapter. 

(a)  Subpart  A  concerns  definitions 
and  general  procediual  rules. 

(b)  Subpart  B  concerns  the  submission 
of  reports  and  notifications. 

(c)  Subpart  C  concerns  requests  for 
approval  of  exceptions  to  the  standards. 

(d)  Subpart  D  concerns  special 
investigations  regarding  the  standards. 

(e)  Subpart  E  concerns  determinations 
of  noncompliance  with  the  standards. 

(f)  Subpart  F  concerns  the  placement 
on  and  removal  h^m  the  list  of 
noncompliers. 

(g)  Subpart  G  concerns  requests  for 
reconsideration  of  Council  actions  under 
Subparts  C  and  E. 

§  706.2  Definitions. 

(a)  “Company,”  “compliance  unit,” 
“net  sales  or  revenues.”  “first  program 
year,”  and  “second  program  year"  have 
the  same  meanings  as  in  Subpart  705D 
of  this  Chapter. 

(b)  “Collective-bargaining  unit”  means 
an  employee  unit  that  is  a  party  to  a 
collective-bargaining  agreement. 

(c)  “Council”  means  the  Council  on 
Wage  and  Price  Stability. 

(d)  "Employee  unit”  has  the  same 
meaning  as  in  Section  705B-2  of  this 
Chapter. 

(e)  “Hearing  OfHcer”  means  a  person 
designated  by  the  Council  to  conduct  a 
hearing. 

(f)  “Notice  of  Probable 
Noncompliance”  means  a  written 
statement  by  the  Council  that  a 
compliance  unit  or  employee  unit  may 
be  out  of  compliance  with  the  standards. 

(g)  “Person”  means  any  compliance 
unit,  employee  unit,  collective¬ 
bargaining  unit,  company,  individual, 
group,  or  organization. 

(h)  “Standards”  means  the  voluntary 
pay  and  price  standards  set  forth  in  Part 
705  of  this  Chapter. 

(i)  “Undue  hardship”  and  “gross 
inequity"  have  the  same  meanings  as  in 
§  705.6  of  this  Chapter. 

§  706.3  Appearances  before  the  Council. 

A  person  may  take  any  action 
permitted  by  this  Part  on  his  or  her  own 
behalf,  or  may  be  represented  by  any 
person  who  he  or  she  designates. 


§  706.4  Actions  by  the  Council. 

The  Chairman  of  the  Council,  or  his  * 
designee,  is  authorized  to  take  actions 
for  the  Coimcil  unde  this  Part. 

§  706.S  Submission  of  documents. 

(a)  Submissions  should  be  sent  to  the 
Council  on  Wage  and  Price  Stability, 

The  Winder  Building,  600  17th  Street 
NW.,  Washington.  D.C.  20506. 

(b)  Submissions  should  be  signed  by 
the  chief  executive  officer  or  authorized 
designee  of  a  company,  compliance  unit, 
employee  unit,  collective-bargaining 
unit,  or  other  organization. 

(c)  Each  submission  should  be  plainly 
marked  at  the  top  of  the  document 
indicating  whether  it  is  a  “Report,” 
“Request  for  Extension  of  Time,” 
“Request  for  Exception — (Pay)  or 
(Price),”  “Response  to  Notice  of 
Probable  Noncompliance,”  “Request  for 
Reconsideration.”  or  “Request  for 
Removal  from  List  of  Noncompliers.” 

§  706.6  Confidential  material. 

Material  for  which  confidentiality  is 
sought  should  be  submitted  in 
accordance  with  Part  702  of  this  Chapter 
and  will  be  treated  as  there  provided. 
When  submissions  (other  than  forms 
confidential  in  their  entirety,  such  as 
PM-1  and  Pay-1)  contain  confidential 
information,  two  copies  should  be 
submitted.  One  copy,  containing  the 
confidential  information,  is  for  the 
Council’s  use  and  should  be  clearly 
marked  “Contains  Confidential 
Information.”  The  other  copy,  from 
which  any  confidential  information 
should  be  deleted,  is  to  meet  public 
disclosure  requirements. 

§  706.7  Service  of  documents. 

All  documents  served  under  this  Part 
are  to  be  served  personally  or  by  U.S. 
mail  on  the  person  specified  in  these 
regulations  or  his  or  her  designated 
representative. 

§  706.8  Computation  of  time. 

Except  as  otherwise  provided,  any 
period  of  time  specified  in  this  Part  is 
counted  in  business  days  (all  days  other 
than  Saturdays,  Sundays,  and  Federal 
holidays),  beginning  with  the  first 
business  day  after  ffie  Council  takes  any 
action.  If  the  document  setting  forth  the 
Council’s  action  is  sent  by  mail,  three 
additional  days  may  be  added. 

§  706.9  Extension  of  time. 

If  an  action  is  required  under  this  Part 
to  be  taken  within  a  prescribed  period  of 
time,  an  extension  of  time  will  be 
granted  only  upon  a  showing  of  good 
cause.  Requests  for  extensions  should 
be  made  in  writing  to  the  Office  of 
General  Counsel. 


§  706.10  Consolidations. 

The  Council  may  consolidate  separate 
matters  if  consolidation  will  expedite 
the  proceedings  or  otherwise  assist  the 
Council  in  carrying  out  its  functions. 

Subpart  B— Reports  and  Notifications 

§  706.20  Purpose  and  scope. 

(a)  This  Subpart  concerns  the 
submission  of  reports  and  notifications 
requested  by  the  Council. 

(b)  A  person  that  has  furnished  the 
Council  with  data  requested  and 
retained  by  the  Council  need  not 
resubmit  such  data,  but  should  identify 
for  the  Council  the  document  (including 
page  references)  containing  such  data 
and  the  date  on  which  it  was  submitted. 

§  706.21  Submissions  on  company 
organization  for  purposes  of  compliance. 

(a)  Reorganization  for  Second  Year.  A 
company  may  reorganize  its  compliance 
units  and  employee  units  for  purposes  of 
compliance  with  the  price  and  pay 
standards,  respectively,  at  the  beginning 
of  its  second  program  year  but  not 
during  the  year. 

(b)  C.jmpany  Organization  for  Price 
Compliance.  A  compliance  unit  that 
had.  or  that  is  part  of  a  company  that 
had,  net  sales  or  revenues  of  $250 
million  or  more  in  its  last  complete  fiscal 
year  before  October  2, 1979,  and  any 
other  company  designated  by  the 
Council,  should  furnish  the  Council  by 
December  1, 1979,  with  the  information 
specified  in  $  707.1(d). 

(c)  Company  Organization  for  Pay 
Compliance.  A  company  that  had  5,000 
or  more  employees  during  any  calendar 
quarter  of  its  last  complete  fiscal  year 
before  October  2, 1979,  and  any  other 
company  designated  by  the  Council, 
should  frmish  the  Council  by  December 
1, 1979,  with  the  information  specified  in 
§  707.1(b). 

§  706.22  Periodic  data  submissions. 

(a)  Form  PM-1.  A  compliance  unit 
that  had,  or  is  part  of  a  company  that 
had,  net  sales  or  revenues  of  $250 
million  or  more  in  its  last  complete  fiscal 
year  before  October  2, 1979,  and  any 
other  compliance  unit  designated  by  the 
Council,  should  furnish  the  Council  with 
the  data  specified  on  Form  PM-1.  These 
submissions  should  by  made  not  more 
than  45  calendar  days  after  the  end  of 
each  of  the  first  three  quarters  and  60 
calendar  days  after  the  end  of  the 
second  program  year. 

(b)  Form  PA  Y-1.  A  compliance  unit 
that  had  5,000  or  more  employees  during 
any  calendar  quarter  of  its  last  complete 
fiscal  year  before  October  2, 1979,  and 
any  other  compliance  unit  designated  by 
the  Council,  should  furnish  the  Council 
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the  data  specified  on  Form  PAY-1.  Data 
or  prospective  compliance  with  the 
second-year  pay  standard  should  be 
filed  no  later  than  March  31, 1980.  Data 
on  actual  pay-rate  increases  for  the 
second  program  year  should  be  filed 
within  60  calendar  days  after  the  end  of 
the  second  program  year. 

§  706.23  Submissions  by  State  and  iocai 
governments. 

State  and  local  governments  with 
5,000  or  more  employees  should  submit: 

(a)  By  December  1, 1979,  a  statement 
of  assurance  by  the  head  of  the 
government  entity  that  the  entity  intends 
to  comply  with  the  pay  standard;  and 

(b)  The  data  specified  in  §  707.10(c) 
for  formal  pay  plans  in  operation  as  of 
October  1, 1979,  within  60  calendar  days 
after  the  end  of  the  pay  plan  year. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

§  706.30  Purpose  and  scope. 

This  Subpart  concerns  requests  by  a 
compliance  unit  or  employee  unit  for  the 
Council's  determination  that  an 
exception  to  the  pay  or  price  standard  is 
warranted  under  Part  705. 

§  706.31  Who  shouid  request  approval. 

(a)  Any  compliance  unit  or  employee 
unit  that  intends  to  apply  one  or  more  of 
the  exceptions  specified  in  §  706.32 
should  request  a  determination  from  the 
Coimcil  that  the  exception  is  warranted, 
if: 

(1)  The  request  relates  to  the  price 
standard  and  the  compliance  unit  had, 
or  is  part  of  a  company  that  had,  net 
sales  or  revenues  of  $250  million  or  more 
in  its  last  complete  fiscal  year  prior  to 
October  2, 1979;  or 

(2)  The  request  relates  to  the  pay 
standard,  and 

(i)  The  affected  employee  unit  consists 
of  100  or  more  employees  in  a 
compliance  unit  with  (or  that  is  part  of  a 
company  with]  1,000  or  more  employees, 
or 

(ii)  The  affected  collective-bargaining 
agreement  covers  1,000  or  more 
employees,  regardless  of  the  number  of 
employees  in  an  individual  company’s 
employee  units. 

(b)  Any  compliance  unit  or  employee 
unit  not  covered  by  (a)  may  request  a 
determination  that  an  exception  to  the 
pay  or  price  standard  is  warranted  if 
such  unit  shows  that  there  is  good  cause 
for  the  Council  to  entertain  such  a 
request. 

(c)  A  compliance  unit  or  employee 
unit  not  covered  by  paragraphs  (a)  or  (b) 
of  this  section  is  expected  to  selfi 
administer  the  exceptions  in  a  manner 
consistent  with  the  standards.  A 
compliance  unit  or  employee  unit  should 


retain  all  data  and  documents  that 
constitute  the  basis  for  the  exception  in 
a  form  suitable  for  review  by  the 
Council. 

(d)  If  a  compliance  unit  or  employee 
unit  was  granted  an  exception  to  the 
pay  or  price  standards  for  the  first 
program  year  and  wants  to  continue  that 
exception  for  the  second  program  year, 
it  should  submit  a  new  request  for 
approval  of  the  exception.  The  new 
request  need  not  include  data  previously 
supplied,  but  it  should  demonstiate  that 
the  previously  granted  exception 
continues  to  be  appropriate. 

§  706.32  Grounds  for  exceptions. 

The  grounds  for  an  exception  to  the 
price  standard  are  contained  in  §  705.6 
and  §  705.41.  The  grounds  for  an 
exception  to  the  pay  standard  are 
contained  in  Sections  705B-9  through 
705B-12. 

§  706.33  Contents  of  the  request. 

(a)  A  Request  for  approval  of  an 
exception  should  be  in  writing  and 
include  data  sufiicient  to  demonstrate 
that  the  grounds  for  an  exception  are 
met. 

(b)  The  request  for  approval  of  an 
exception  should  not  exceed  15 
typewritten  pages,  exclusive  of 
supporting  documents. 

(c)  If  a  decision  by  the  Council  is 
required  by  a  certain  date,  that  date 
should  be  clearly  and  conspicuously 
noted  in  the  request.  If  the  specified  date 
for  a  decision  is  within  30  calendar  days 
of  the  submission  of  a  completed 
request  for  an  exception,  the  request 
should  explain  the  basis  for  requesting 
an  expedited  decision. 

§  706.34  Notice  to  interested  persons. 

(a)  The  Council  may  notify  any  person 
who  could  be  significantly  affected  by 
approval  of  an  exception  that  his 
written  comments  should  be  submitted 
within  ten  days.  Submission  of 
comments  to  the  Council  does  not  make 
the  person  a  party  to  the  proceeding. 

(b)  Any  person  submitting  written 
comments  to  the  Council  about  a 
request  submitted  under  this  Subpart 
should  serve  a  copy  of  the  comments  (or 
a  copy  from  which  confidential 
information  has  been  deleted,  provided 
that  it  is  adequately  summarized]  upon 
the  compliance  unit  or  employee  unit 
making  the  request,  and  should  certify  to 
the  Council  that  this  requirement  has 
been  met.  The  Council  may  notify  other 
interested  persons  of  such  comments 
and  provide  an  opportunity  to  respond. 

§  706.35  Additional  information. 

(a]  The  Council  may  at  any  time 
request  such  additional  information  as  it 


deems  necessary  to  reach  a 
«  determination,  and  may  set  a  reasonable 
deadline  for  the  submission  of  such 
information. 

(b]  A  request  for  approval  of  an 
exception  may  be  denied  if  the 
information  called  for  under  §  §  706.33  or 
706.35(a]  is  not  provided. 

§  706.36  Conferences. 

Any  person  requesting  approval  of  an 
exception  may  request  a  conference.  If 
the  Council  determines  that  a 
conference  is  appropriate,  it  will  contact 
the  applicant  to  arrange  a  suitable  time 
and  location.  At  its  discretion,  the 
Council  may  invite  other  interested 
persons  to  attend  portions  of 
conferences  at  which  confidential 
material  will  not  be  discussed. 

§706.37  Decision. 

(a]  The  Council  will  issue  a  written 
determination  granting  or  denying  a 
request  for  approval  of  an  exception  as 
promptly  as  possible,  giving 
consideration  to  any  showing  of  urgency 
under  §  706.33(c]. 

(b]  When  the  Coimcil  grants  a  request 
for  approval  of  an  exception,  it  may 
modify  the  exception  to  make 
allowances  for  documented 
extraordinary  improvements  in 
productivity  that  are  demonstrably 
attributable  to  unusual  capital 
expenditure  programs,  and  it  may 
condition  the  exception  in  any  manner 
that  promotes  the  objectives  of  the 
standards. 

(c]  The  Council's  decision  will  be 
based  on  the  facts  and  arguments  before 
it  on  the  date  of  the  decision.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  approval  of  an 
exception,  he  may  not  later  rely  on 
substantially  the  same  set  of  facts  and 
arguments  in  a  new  exception  request. 

Subpart  D— SpeciaNnvestigatlons 

§  706.40  Purpose  and  scope. 

This  Subpart  concerns  special 
investigations  by  the  Council  relating  to 
particular  companies,  compliance  units, 
or  employee  units.  Additional 
investigatory  procedures  are  set  forth  in 
Part  704. 

§  706.41  Investigational  policy. 

The  Council  may  at  its  discretion 
conduct  special  investigations  to 
examine  significant  pay  and  price 
increases  and  compliance  with  the 
standards.  A  special  investigation  may 
be  initiated  when  the  Council's 
examination  of  publicly  available  pay  or 
price  indices  or  the  receipt  of  other 
information  indicates  the  possibility  of 
pay  or  price  increases  in  excess  of  the 
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respective  standard  for  a  compliance 
unit  or  in  a  sector  of  the  economy. 

§  706.42  Requests  for  information. 

The  Council  may  request  information 
relating  to  a  compliance  unit’s  specific 
price  actions,  its  average  price 
increases,  its  pay  programs,  or  any  other 
information  relating  to  the  standards. 
Any  such  request  will  be  accompanied 
by  a  statement  of  the  purpose  of  the 
request  and  the  Council's  need  for  the 
information. 

Subpart  E — Determination  of 
Noncompliance 

§  706.50  Purpose  and  scope. 

This  Subpart  concerns  the 
determination  of  whether  compliance 
units  or  employee  units  are  in 
compliance  with  the  standards. 

§  706.51  Notice  and  reply. 

(a)  Notice  of  Probable 
Noncompliance.  When  the  Council  has 
reason  to  believe  that  a  compliance  unit 
or  employee  unit  may  not  be  in 
compliance  with  the  standards,  it  will 
send  a  Notice  of  Probable 
Noncompliance  to  the  compliance  unit 
and,  if  the  alleged  noncompliance 
relates  to  a  collective-bargaining 
situation,  to  any  affected  collective¬ 
bargaining  unit. 

(b)  Reply.  (1)  Within  ten  days  after  a 
Notice  of  Probable  Noncompliance  has 
been  issued,  the  compliance  unit  and 
any  collective-bargaining  unit  to  which 
the  notice  is  issued  may  file  a  written 
reply  disputing  information  in  that 
notice,  presenting  additional 
information  relevant  to  the  allegations 
in  the  notice,  and  raising  any  available 
defense. 

(2)  Available  defenses  are  that  any  of 
the  exceptions  in  §§  705.6,  705B-9 
through  B-12,  and  705.41  are  applicable 
or  have  been  properly  self-administered, 
or  that  the  standards  do  not  properly 
apply. 

(3)  The  reply  may  request  a 
conference  and,  if  so,  indicate  whether 
any  confidential  data  may  be  discussed. 

(c)  If  a  compliance  unit  and  any 
collective-bargaining  unit  to  which  the 
notice  is  issued  does  not  timely  reply, 
the  Council  may  issue  a  determination 
of  noncompliance. 

(d)  The  Coimcil  may  request 
comments  fi'om  any  person  concerning 
the  notice,  but  submitting  such 
comments  does  not  make  that  person  a 
party  to  the  proceeding. 

(e)  If  a  conference  is  requested,  the 
Council  will  arrange  a  suitable  time  and 
location. 


S  706.52  Decision.  ' 

(a)  After  considering  the  record, 
whi^  shall  consist  of  relevant  data 
developed  by  the  Council  and  material 
submitted  to  the  Council,  the  Council 
will  inform  the  compliance  unit  and 
collective-bargaining  unit,  if  applicable, 
of  the  Council’s  conclusions  and  the 
reasons  therefor. 

(b)  Whenever  the  Council  has 
concluded  there  is  noncompliance,  it 
may  consider  any  corrective  action 
offered  by  the  compliance  unit  or 
employee  unit.  If  the  Council  is  satisfied 
that  appropriate  corrective  action  will 
be  initiated  promptly,  the  Council  will 
not  find  the  compliance  unit  or 
employee  unit  out  of  compliance. 

(c)  After  the  Council  has  considered 
all  relevant  information,  it  will  set  forth 
in  writing  the  reasons  for  its  decision. 

Subpart  F— The  List  of  Noncompliers 

§  706.60  Purpose  and  scope. 

This  Subpart  concerns  placement  on 
and  removal  from  the  list  of 
noncompliers. 

§  706.61  Listing  of  Noncompliers. 

(a)  If  the  Council  issues  a  decision 
finding  a  compliance  unit  out  of 
compliance  in  accordance  with 

§  706.53(c).  it  will  place  the  compliance 
unit’s  name  on  a  list  of  noncompliers  no 
sooner  than  eight  days  after  its  decision. 

(b)  If  the  listing  of  a  compliance  unit 
has  been  stayed  pending 
reconsideration  in  accordance  with 

$  706.76,  and  the  compliance  unit  is 
found  on  reconsideration  to  be  out  of 
compliance,  it  will  be  listed  no  sooner 
than  three  days  after  the 
reconsideration  decision. 

§  706.62  Removal  from  list  of 
noncompliers. 

(a)  Any  compliance  unit  that  has  been 
placed  on  the  list  of  noncompliers  may 
request,  in  writing,  that  the  Council 
remove  it  fi'om  the  list  on  grounds  that 
the  compliance  unit  has  come  into 
compliance  with  the  standard.  Any  such 
request  should  be  submitted  to  the 
Director.  It  should  state  the  corrective 
action  that  the  compliance  unit  has 
taken,  explain  how  that  action  brings 
the  compliance  unit  into  compliance, 
and  indicate  whether  a  conference  or 
hearing  is  requested. 

(b)  'The  Council  will  provide  a 
conference  and,  if  a  disputed  substantial 
and  material  question  of  fact  is 
presented,  a  hearing  in  accordance  with 
§  706.75  (b)  through  (d). 

(c)  The  Council  will  advise  the 
compliance  unit  as  promptly  as  possible 
after  receipt  of  any  request  imder 
paragraph  (a)  of  this  section  (or  after  the 


completion  of  any  conference  or 
hearing]  as  to  whether  the  request  has 
been  granted  or  denied.  If  granted, 
removal  from  the  list  will  be  effective 
immediately,  and  a  notice  to  that  effect 
will  be  published  promptly  in  the  same 
manner  as  the  publication  of  the  list  of 
noncompliers.  If  denied,  the  compliance 
unit  will  have  exhausted  its 
administrative  remedies,  and  no  further 
reconsideration  of  the  facts  or 
compliance  plan  presented  will  be 
available  under  Subpart  G. 

Subpart  G— Reconsideration 

S  706.70  Purpose  and  scope. 

This  Subpart  concerns 
reconsideration  of  Council  actions  taken 
under  Subparts  C  or  E. 

S  706.71  GenersL  , 

(a)  Any  person  who  has  or  could  have 
participated  in  a  matter  under  Subparts 
C  or  E  of  this  Part  may  request 
reconsideration  of  the  Council’s  decision 
within  seven  days  of  the  Council’s 
action. 

(b)  Additional  facts  that  were  not 
before  the  Council  at  the  time  of  the 
initial  decision  may  be  presented  at  the 
time  of  reconsideration.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  reconsideration,  he 
may  not  later  rely  on  substantially  the 
same  set  of  facts  i*.id  argiunents  in  a 
new  request  for  reconsideration. 

(c)  A  person  who  has  participated  or 
could  have  participated  in  a  matter 
under  Subparts  C  or  E  of  this  Part  will 
not  have  exhausted  his  administrative 
remedies  until  he  has  submitted  a 
request  for  reconsideration  under  this 
Subpart  and  final  action  on  that  request 
has  been  taken  by  the  Council. 

§  706.72  Contents  of  the  request. 

A  request  for  reconsideration  should: 

(a)  contain  a  concise  statement  of  the 
requested  relief  and  any  factual,  legal, 
or  policy  basis  for  such  relief;  and 

(b)  specify  whether  a  conference  and/ 
or  hearing  as  provided  by  §  §  706.73  and 
706.74  is  requested,  and,  if  so,  whether 
confidential  data  will  be  discussed;  and 

(c)  if  a  hearing  is  requested,  identify 
the  substantial  and  material  questions 
of  fact  presented. 

§  706.73  Conference  on  reconsideration. 

(a)  The  Council  will,  if  requested, 
provide  a  conference  on  reconsideration 
of  an  action  under  Subparts  C  and  E. 

(b)  The  Council  will  notify  the 
requesting  party  and,  in  the  Council’s 
discretion,  other  interested  persons  of 
the  time  and  place  for  the  conference. 

(c)  Any  subject  relevant  to  the 
exception  or  noncompliance  decision 
may  be  discussed  at  the  conference. 
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§  706.74  Hearing  on  reconsideration. 

(a)  If  a  disputed  substantial  and 
material  question  of  fact  is  presented, 
the  Council  will,  if  requested,  provide  a 
hearing  on  reconsideration  of  an  action 
under  Subpart  E. 

(b)  If  the  Council  determines  that  a 
hearing  is  appropriate,  it  will  notify  the 
person  requesting  the  hearing  and,  in  the 
Council's  discretion,  other  interested 
persons.  Thereafter,  the  hearing  will  be 

promptly  scheduled  before  a  Hearing  t 

Officer  at  such  time  and  place  as  the 
Council  may  direct. 

(c)  A  hearing  conducted  in  accordance 
with  this  Section  may  include  the 
submission  of  such  additional  evidence 
and  arguments  a^  the  Hearing  Officer 
permits. 

(d)  Within  20  days  after  the  close  of 
the  heariag,  the  Hearing  Officer  will 
submit  to  the  Council  findings  of  fact  on 
each  substantial  and  material  question 
of  fact.  The  Council  will  promptly  send  a 
copy  of  the  report  to  the  person  who 
requested  the  hearing. 

§706.75  Decision. 

(a)  Within  20  days  of  receipt  of  a 
request  for  reconsideration,  or  within  20 
days  after  the  conclusion  of  any 
conference  under  Section  706.73,  or 
within  20  days  after  receipt  of  a  Hearing 
Officer’s  findings  under  §  706.74,  the 
Council  will  issue  a  decision  affirming, 
modifying,  or  reversing  its  earlier  action. 

(b)  The  Council's  decision  will  be  in 

writing  and  will  set  forth  the  reasons  on  ' 

which  it  is  based.  Copies  of  the  decision 
will  be  served  on  the  person  requesting 
reconsideration;* 

§  706.76  Stays  pending  reconsideration. 

A  request  for  reconsideration 

submitted  within  seven  days  of  the  * 

Council's  decision  of  noncompliance 
under  §  706.53  will  stay  the  placing  of  a 
compliance  unit’s  name  on  a  list  of 
noncompliers  pending  the  deposition  of 
the  request. 
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